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Re:  Senator Petersen’s Request to Investigate pursuant to A.R.S. § 41.194.01
Dear Attorney General Brnovich and Deputy Solicitor General Catlett:

The Town of Paradise Valley (the “Town”) has received your letter of March 1, 2022,
transmitting Senator Warren Petersen’s Request to Investigate pursuant to A.R.S. § 41.194.01 (the
“Complaint”). In response, the Town submits this letter, the attached explanation,’ and the
supporting documentation referenced therein.

The Arizona legislature has not entirely precluded local regulation over short-term rentals.?
Indeed, since your office first opined on local regulation over short-term rentals, the Arizona
legislature has revisited the issue, with the goal of enhancing local enforcement capabilities.* Under
current state law, the authority to regulate for health and safety, the authority to enforce zoning,
nuisance, and welfare laws of general applicability, the authority to require contact information and
timely response, and the authority to prohibit a list of enumerated property uses have all been
delegated to local government. In these delegations, the State has left key issues to the discretion of
local legislative bodies.

As you will see from the aftached explanation, and from the supporting documentation
referenced therein, the Town has faithfully executed its delegated power, in a manner that furthers
the intent of the state legislature by implementing a tailored regulatory approach to address unique
local circumstances relevant to public health and safety. As the legislature has duly recognized, local

! Response to Senator Petersen’s Request to Investigate Town of Paradise Valley Ordinance 2022-03, attached.

2 AZ. AG. OPP. 118-004 (2018).

3 See Governor’s Signing Statement for H.B. 2672 (“H.B. 2672 provides a straight-forward enforcement mechanism
to penalize “party house™ operators for not upholding existing laws on their properties™).
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expertise is indispensable to matters impacting the health, safety, and welfare of Arizona’s
neighborhoods.

As but one example, Paradise Valley is dispersed across rugged, mountainous terrain, which
provides cellular coverage problems for citizens, public safety personnel, and industry experts alike.
To date, no major carrier has achieved full coverage within the Town, and a person’s ability to reach
9-1-1 by cell is far from guaranteed. Town Police cars are equipped with multiple modems, to access
multiple networks as necessary. Based on this local circumstance, the Town has enacted a
commonsense safety regulation, requiring short-term rental operators to maintain a landline
telephone.

To outsiders like Senator Petersen, landline telephones may appear to be a “significant new
financial burden.” But to Town residents, the public safety purpose of providing landline telephone
access (at the cost of a few dollars per month) to temporary, out-of-town guests who do not know the
Town’s “dead zones™ or, in many cases, the street address of the property they have rented, could not
be clearer, particularly when many cell phones lack the technology to provide a 9-1-1 operator with
location data. Senator Petersen complains that “the administrative [sic] record does not contain
substantial evidence that would support an argument that requiring.... installing a landline phone
would help to prevent any identified public health and safety concerns.” This claim reveals that the
senator has not reviewed the legislative record. As you will see in the attached explanation, the
record of the Paradise Valley Town Council is replete with evidence that the Town has diligently
investigated cell coverage and the public safety implications thereof.

As you review the Town’s response, I believe that you will find similar diligence applied to
each challenged provision, from the Town’s definition of “event center,” a key term that was left
undefined by the legislature, to the Town’s interpretation of “a timely manner... at any time of day.”
In each case, the Town has exercised its delegated powers in a tailored, thoughtful way, and applied
them to the Town’s own local circumstances. By doing so, it has furthered the State’s legislative
purposes through effective implementation.

Senator Petersen complains that the Town’s commonsense health and safety regulations
“make it more difficult and unattractive for property owners to offer their homes as STRs,” but
several of the largest short-term rental platforms have already partnered with the Town to implement
Ordinance 2022-03. Furthermore, many of the regulations challenged in the Complaint have been
successfully and voluntarily implemented by short-term rental platforms in other jurisdictions,
demonstrating that the Town is not alone in recognizing the health and safety benefits of such
provisions.’ Indeed, some of the challenged provisions are modeled directly on the policies of major
short-term rental platforms;® a Town safety requirement that is already required or implemented by
the major short-term rental platforms is entirely reasonable.

* VRBO, Trip Advisor, and Booking.com (3 of the 4 largest short-term rental platforms).
5 Malibu agreement with Airbnb, attached.
6 $1M Liability Insurance, VRBO, https:/www.vrbo.com/l/liability-insurance/.
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Thank you for considering the Town’s input on this matter; we will be pleased to provide any
additional explanation or information you may desire.

Si ely,

Andrew J. McGuire

Town Attorney
Attachment
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ATTACHMENT 1
[Response to Senator Petersen’s Request to Investigate Town of Paradise Valley Ordinance 2022-03]

See following pages.
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RESPONSE TO SENATOR PETERSEN’S REQUEST TO INVESTIGATE TOWN OF
PARADISE VALLEY ORDINANCE 2022-03

Introduction

On behalf of the Town of Paradise Valley (the “Town”), we respond to your letter transmitting
Senator Warren Petersen’s Request for Investigation (the “Complaint”) into certain provisions of
Paradise Valley Ordinance 2022-03 (the “Ordinance”). The Town Council enacted the Ordinance
after months of deliberation, including several Council study sessions, and it is intended to, among
other things, protect the “heath, safety and welfare” of the Town—a Town Senator Petersen does
not represent, and a Town in which Senator Petersen does not live. See Ordinance, Preamble.

Specifically, Senator Petersen complains that Paradise Valley Town Code (the “Town Code”)
Sections 10-14-3(A), 10-14-3(B), 10-14-3(C), 10-14-3(D), 10-14-4(1), 10-14-5(A)(1)-(2), 10-14-
5(B)(1), 10-14-5(B)(6), 10-14-5(C), and 10-14-6, as amended by the Ordinance, violate aspects of
A.R.S. § 9-500.39, that Section 10-14-3(D) also violates A.R.S. § 9-841(B), and that Section 10-
14-6 also violates A.R.S. § 42-1125.02. They do not.! As the Ordinance’s text and purpose make
clear, the Town tailored its Ordinance to be consistent with and otherwise comply with these same
Arizona statutes, which authorize municipalities to legislate in this space. As such, the Ordinance
“[d]oes not violate” Arizona law and “the attorney general [should] take no further action” on the
Complaint. A.R.S. § 41-194.01(B)(2).

Executive Summary

As explained in detail below, the Ordinance does not conflict with any state law and is, instead,
authorized by A.R.S. § 9-500.39. Town Code Section 10-14-3(D) is also authorized by A.R.S. §
9-841(B). To organize the numerous allegations dispersed throughout the Complaint, the
following table identifies the challenged provisions of the Ordinance, the Arizona statutes that
these provisions are alleged to violate, and the reasons why no conflict exists:

! The Complaint and its attachment make vague reference to related to various “constitutional
concerns” (e.g., free speech) and other statutory sections (e.g., “ARS 12-1131 et seq.”) with no
explanation. This Office should disregard these unexplained references. As you know, this
Office’s mandate is to determine whether a specific “ordinance at issue affirmatively ‘[v]iolates
any provision of state law’” or the Arizona Constitution. State ex rel. Brnovich v. City of Tucson,
242 Ariz. 588, 592 9 6, 399 P.3d 663 (2017), as amended (Aug. 17, 2017 (quoting A.R.S. § 41-
194.01(B)(1)) (alteration in original). A legislator complaint therefore must identify what part of
a specific ordinance violates a particular state law or constitutional provision. References to
potential conflicts between unspecified provisions of the Ordinance and unspecified provisions of
state law are not enough to “allege[]” a violation of state law under A.R.S. § 41-194.01(A), and
the lack of specificity prevents this Office from analyzing such issues further. In any event, that
these references are unexplained makes sense. To the extent any such arguments are discernable,
they fail on their face. See, e.g., A.R.S. §§ 12-1131 through 12-1138 (not prohibiting or restricting
governments from regulating land and instead requiring compensation in certain circumstances
not applicable here).
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Ordinance Allegedly Reasons Why No Conflict Exists
Section Conflicting
Statute
10-14-4(I) A.R.S. §9- Not “restricting or regulating,” as § 9-500.39(B)
500.39(B)(1)- prohibits
(2) Authorized by § 9-500.39(B)(1)’s “public health
and safety” exemption
Authorized by § 9-500.39(B)(2)’s “zoning”
exemption
10-14-3(A) ARS. §09- Not “restricting or regulating,” as § 9-500.39(B)
500.39(B)(1), prohibits
4) Authorized by § 9-500.39(B)(1)’s “public health
and safety” exemption
Authorized by § 9-500.39(B)(4)’s “contact
information” exemption
10-14-3(B) A.R.S. §9- Not “restricting or regulating,” as § 9-500.39(B)
500.39(B)(1), prohibits
4) Authorized by § 9-500.39(B)(1)’s “public health
and safety” exemption
Authorized by § 9-500.39(B)(4)’s “contact
information” exemption
10-14-3(C) AR.S.§9- Not “restricting or regulating,” as § 9-500.39(B)
500.39(B)(1), prohibits
4) Authorized by § 9-500.39(B)(1)’s “public health
and safety” exemption
Authorized by § 9-500.39(B)(4)’s “contact
information” exemption
10-14-5(B)(1) | A.R.S. § 9- Authorized by § 9-500.39(B)(1)’s “public health
500.39(B)(1) and safety” exemption
10-14-5(B)(6) | A.R.S. § 9- Authorized by § 9-500.39(B)(1)’s “public health
500.39(B)(1) and safety” exemption
10-14-3(D) A.R.S. §9- The Ordinance is a “local law” under § 9-841(B)
500.39, A.R.S. and, thus, authorizes these regulations
§ 9-841(B) Consistent with § 9-500.39(C)’s penalty provisions
Authorized by § 9-500.39(B)(1)’s “public health
and safety” exemption and subsection B’s other
exemptions
10-14-6 AR.S.§9- Authorized by § 9-500.39(C)’s penalty provisions
500.39(C), Consistent with § 42-1125.02’s penalty provisions
?1-121580- 2§ 42- Authorized by § 9-500.39(B)(1)—(4) exemptions
10-14- AR.S. §9- Authorized by § 9-500.39(B)(4)’s “contact
S5(A)(1)-(2) 500.39(B)(1) information” exemption
Authorized by § 9-500.39(B)(1)’s “public health
and safety” exemption
4396128.10




10 | 10-14-5(C) ARS. §9- e Authorized by § 9-500.39(B)(1)’s “public health
500.39(B)(1) and safety” exemption

Simply put, every provision of the Ordinance is expressly authorized by at least one Arizona
statute—and some Ordinance provisions are authorized by several statutes. Accordingly, none of
the Ordinance’s provisions violates Arizona law, as further explained below.

Analysis

I. The Ordinance, including the challenged provisions, does not violate state law
because it is a health and safety law authorized by A.R.S. § 9-500.39(B)(1).

The Town enacted the Ordinance for the principal purpose of protecting the public’s health and
safety. Its provisions fall within the scope of A.R.S. § 9-500.39(B)(1), which allows a municipality
to regulate short-term rentals for the “purpose[]” of protecting the public’s health and safety.
AR.S. § 9-500.39(B)(1), which is set forth below, contains several non-exclusive examples of
authorized health and safety regulations, several of which appear within the challenged provisions
of the Ordinance:

Protecting the public’s health and safety, including rules and regulations
relating to fire and building codes, health and sanitation, transportation or
traffic control, solid or hazardous waste and pollution control, and designation
of an emergency point of contact, if the city or town demonstrates that the
rule or regulation is for the primary purpose of protecting the public’s health
and safety.

As a threshold matter, the Town’s determination of “public health and safety,” which was
delegated pursuant to A.R.S. § 9-500.39(B)(1), enjoys a presumption of validity. Regardless of
this presumption, the Town’s overall purpose to protect health and safety is demonstrated in the
text of the Ordinance, in contemporaneous statements of the Town Council, and in the legislative
record. Moreover, the protective purpose of the Ordinance is clearly evinced by the effect of the
Ordinance, and each challenged provision was developed for a specific and primary health and
safety objective.

A. The Town’s determination of public health and safety is non-justiciable and,
at a minimum, is entitled to considerable deference.

A.R.S. § 9-500.39(B)(1) delegated public health and safety regulation to municipalities. As such,
the Town is properly charged with the determination of public health and safety; such
determination may not be reasonably questioned here.

To qualify under A.R.S. § 9-500.39’s “public health and safety” exemption, the Town must
“demonstrate[] that the rule or regulation is for the primary purpose of protecting the public’s
health and safety.” A.R.S. § 9-500.39(B)(1). But determining the wisdom of the Town’s health
and safety regulation is a non-justiciable legal issue “not susceptible to judicial resolution
according to discoverable and manageable standards.” Ariz. Sch. Bds. Ass’n, Inc. v. State, 501
P.3d 731, 737 923 (Ariz. 2022) (citation omitted). As the Arizona Supreme Court recently
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explained, in holding that an issue was justiciable: “this matter falls within the purview of the
courts because “[t]he issue here is not what the Legislature decided but #ow it decided what it did.”
Id. at 738 §23. As “no mechanism is available for courts to discern the primary subject of [a
legislative act],” id. 740 9 34, no mechanism is available for courts to discern the “primary
purpose” of the Ordinance, A.R.S. § 9-500.39(B)(1).

By empowering municipalities to “demonstrate” their purpose under A.R.S. § 9-500.39(B)(1), the
statute delegates the determination of health and safety to municipalities like the Town. And as
detailed below, the Town demonstrated its “public health and safety” purpose through the
Ordinance’s text and effect, and through the legislative record. The Town’s determination is
therefore is entitled to, at a minimum, “considerable deference and [may be] upset . . . only if they
are shown to be arbitrary and without factual justification.” Home Builders Ass’n of Cent. Ariz. v.
City of Scottsdale, 187 Ariz. 479, 482-83 (Ariz. 1997); cf. City of Phoenix v. Fehlner, 90 Ariz. 13,
363 P.2d 607 (1961) (“The most that can be said [...] [is] that the reasonableness of the ordinance
and its relationship to the police power are fairly debatable. The law is well settled that where
there is any reasonable doubt as to the validity of the ordinance the court will not substitute its
opinion for that of the legislative body”). Simply put, A.R.S. § 9-500.39(B)(1) delegated health
and safety matters to the discretion of municipalities, and the Town has amply demonstrated its
purpose of protecting the public health and safety.

B. In any event, the “primary purpose” of the Ordinance is protecting the
public’s health and safety.

Health and safety authorizations for local lawmaking exist in several state statutes, including
A.R.S. §§ 12-1134(B)(1), 9-500.39(B)(1), and 9-841(A). In interpreting such statutes, at least one
court has held that the burden is on the local legislative body to demonstrate that purpose by a
preponderance of the evidence. See, e.g., Sedona Grand, LLC v. City of Sedona, 229 Ariz. 37, 42,
270 P.3d 864 (Ct. App. 2012). Even under this framework of analysis, the Town has more than
done so with respect to the Ordinance.

1. The primary purpose of the Ordinance was clearly stated by the
legislative body and is clearly demonstrated by the legislative record.

The purpose of the Ordinance is evident from its text and from the legislative record. The
Ordinance was enacted “for purposes related to protecting the public’s health and safety,”® and
Town Code Article 14 contains the following statement of purpose:

This Article is adopted to protect the peace, health, safety, and welfare of the
Town’s residents and visitors by enacting reasonable regulations that
mitigate the harmful abuses common to the short-term rental of residential
property within the Town while preserving property owners’ rights to rent
their property in a manner that does not disturb the peace or harm public
health, public safety, or general public welfare. Such harmful abuses deplete
law enforcement and public safety resources and can leave other areas of the
Town with compromised levels of police protection so as to create a

2 See Ordinance, page 1.
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significant threat to the safety of both citizens and police officers alike. The
inclusion of a specific regulation or reference to the Town Code in this
chapter does not imply the exclusion of any other applicable law.

These legislative declarations of purpose are supported by an extensive legislative record,
developed over months of deliberations by the Town Council and input from Town residents.

On September 9, 2021, the Paradise Valley Town Manager introduced a summary of draft
provisions of the Ordinance as an effort to develop those public health and safety regulations
permitted by A.R.S. § 9-500.39.> Through presentations by key staff, the Town established
genuine health and safety issues related to short-term rentals, many of which are unique to the
Town.

First, the Town established that the short-term rental market in the Town is significant and rapidly
expanding. On November 18, 2021, the Town Manager reported that between January 2015 and
September 2021, the number of active short-term rentals in the Town increased by more than 300%
and that the average rental rate increased from about $300 to over $1,000 per night.* The Town
also showed a dramatic increase in calls-for-service at short-term rentals, with short-term rentals
accounting for 19% of all noise complaints in 2019, and more than 40% of all noise complaints in
2020 and 2021.°

Next, the Town established that the short-term rental market in the Town is unique, due to the size,
location, and value of the average Town home.® This results in a uniquely high incidence of using
short-term rentals for non-residential uses—including as banquet spaces and event centers.” The
Ordinance simply helps to ensure that short-term rentals are only used for the kinds of things short-
term rental proponents testified were occurring and not for those they believed should be
prohibited.?

3 See Town Council meeting, Sept. 9, 2021, at 00:44:00,
https://paradisevalleyaz.granicus.com/player/clip/773?view_id=1&redirect=true.

4 Town Council meeting, Nov. 18, 2021, at 01:13:00,
https://paradisevalleyaz.granicus.com/player/clip/796?view id=1&redirect=true.

> 1d. at 01:19:55.

6 See Town Council meeting, Dec. 2, 2021, at 01:20:00,
https://paradisevalleyaz.granicus.com/player/clip/798?view_id=1&redirect=true (Paradise Valley
homes are of such size that they are regularly used as event centers and banquet spaces); see also
Town Council meeting, Nov. 18, 2021, supra, note 4, at 02:49:18 (Resident reporting that his
neighborhood has experienced over two dozen calls to police regarding issues at short-term rentals,
such as noise, trespassing, public urination, trash in the street, and street fights).

" Id; see also Town Council meeting, Sept. 9, 2021, supra, note 3, at 00:44:20 (Short-term rentals
being used for weddings and other large gatherings).

8 Town Council meeting, Dec. 2, 2021, supra, note 6 (The Banquet Space and Event Center
definitions ensure short-term rentals are used for the kinds of things that would normally occur in
a single-family home); Rep. John Kavanagh, 02/21/2019 - House Government Part 1, at 00:13:00,
https://www.azleg.gov/videoplayer/?eventID=2019021394 &startStreamAt=495 (Explaining that
the 2019 amendments to A.R.S. § 9-500.39 were intended to prevent party houses like those in
large Paradise Valley homes from being used as event venues).
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Moreover, the Town established an alarming lack of compliance by short-term rental owners with
the previous Town Code Section 10-14-2. The previous Section 10-14-2 required contact
information for the short-term rental’s owner or owner’s designee, as expressly authorized by
A.R.S. 9-500.39(B)(4); however, in 2021, of the 271 properties advertised as short-term rentals in
the Town, only 62 had provided the Town with the required contact information.’

Finally, the Town established a record of numerous ‘“real-life” health and safety threats
encountered at Town short-term rentals, including sexual assault, robbery, aggravated assault,
burglary, theft, and motor vehicle theft, each of which had occurred at Town short-term rentals
within a two-year period, according to the Paradise Valley Police Department.'® Additional health
and safety issues reported by Town residents throughout the course of the legislative process
included sex trafficking and sexually-oriented parties, apprehension of armed felons, public sexual
indecency, and renters mistakenly attempting to enter neighboring properties.!!

Having established these unique characteristics of the short-term rental market in the Town, the
Town considered the strain on public resources represented by such events, and the resulting
impact on residents outside the short-term rental properties. The Paradise Valley Police
Department presented examples of unruly gatherings at short-term rentals and explained the high
demand on police resources presented by such gatherings. Police leaders then identified specific
challenges that had arisen under then-current provisions of the Town Code and explained the
impact of those challenges on the department’s ability to respond to other calls for service.'?

The Town also examined health and safety issues encountered by other jurisdictions, and solutions
implemented by such jurisdictions.!?

For a closer examination of the Town’s primary health and safety purpose in enacting the
Ordinance, the Town refers to the recorded public meetings of the Paradise Valley Town Council
on September 9, 2021, September 23, 2021, November 18, 2021, December 2, 2021, January 13,

? Town Council meeting, Jan. 13, 2022, at 00:46:46,
https://paradisevalleyaz.granicus.com/player/clip/809?view id=1&redirect=true.

10 Town Council meeting, Nov. 18, 2021, supra, note 4, at 01:17:00; see Town Council meeting,
Jan. 27, 2022, starting at 03:04:00,
https://paradisevalleyaz.granicus.com/player/clip/814?view_id=1&redirect=true (Extended
public testimony by both residents and nonresidents regarding the frequent health and safety issues
they have experienced due to short-term rentals, ranging from gunshots and parking issues
blocking emergency access to trespassing and home invasion).

' 1d.; Town Council meeting, Sept. 23, 2021, at 01:08:40,
https://paradisevalleyaz.granicus.com/player/clip/777?view_id=1&redirect=true; Town Council
meeting, Nov. 18, 2021, supra, note 4, at 02:41:35; Town Council meeting, Jan. 27, 2022, supra,
note 10, at 03:07:00.

12 Town Council meeting, Nov. 18, 2021, supra, note 10.

3 Town Council meeting, Nov. 18, 2021, supra, note 4, at 01:19:30; Town Council meeting, Jan.
27,2022, supra, note 10, at 02:59:13 (Scottsdale resident shares his experience with a 20-minute
“gun battle” at a nearby short-term rental; 168 rounds were fired, 17 of which hit his home while
he and his family were inside).
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2021, and January 27, 2022, and to the minutes, agendas and supporting materials presented to the
Town Council, all of which are available on the Town’s website. Also note that this item was
addressed by the Council in executive sessions on September 9, 2021, September 23, 2021,
October 14, 2021, October 28, 2021, November 4, 2021, November 18, 2021, December 2, 2021,
January 13,2022, and Jan 27, 2022, as reflected on the relevant agendas. The Town further refers
to the additional supporting documents, which have been placed in the custody of the Town Clerk
and are available at https://www.paradisevalleyaz.gov/DocumentCenter/View/9597/Selected-
Additional-Documents-Supporting-Ordinance-2022-03 in conjunction with this response. The
Town reserves the right to provide further documents and evidence in the event this matter
proceeds to litigation.

2. The primary purpose of the Ordinance is clearly demonstrated by its
overall effect.

An ordinance’s health and safety purposes can be self-evident. Sedona Grand, LLC, 229 Ariz. at
42-43. For instance, in State v. Watson, 198 Ariz. 48, 6 P.3d 752 (Ct. App. 2000), an ordinance
prohibited accumulations of garbage, debris, and visual blight “if the result is a health or safety
hazard.” 198 Ariz. at 50. There, the court held that the ordinance plainly evinced its health and
safety goals in that it focused on accumulations of garbage or debris “in which, ‘insects, rodents,
snakes or other harmful pests may live, breed or multiply or which may otherwise create a fire
hazard.”” Id. at 53. “The public health and safety purpose was self-evident—insects, rodents,
snakes and fire threaten human health and safety. No further evidentiary showing was necessary
there because the harms to be avoided fell squarely within the core meaning of public health.”
Sedona Grand, LLC, 229 Ariz. at 42-43 (citing Watson, 198 Ariz. at 53).

Similarly, in Smith v. Beesley, 226 Ariz. 313, 247 P.3d 548 (Ct. App. 2011), the court looked to
the purpose statement of a floodplain ordinance in relation to a statewide statute. The Beesley
ordinance had a commonsense, self-evident nexus—the logical steps from uncontrolled flood
waters or improperly blocked waterways to death and destruction of property, and from stagnant
waters to disease and ill-health, are easily made without an additional evidentiary showing.
Sedona Grand, LLC, 229 Ariz. at 43 (citing Beesley, 226 Ariz. at 323). “In other words, the
protective purpose is clearly evinced by the effect of the ordinance alone.” Id.

The Complaint addresses a small subset of the Ordinance while ignoring the substantial public
health and safety issues addressed throughout the Ordinance. Provisions of the Ordinance not
mentioned in the Complaint include those related to smoke alarms, fire extinguishers, evacuation
routes, air filters, pandemic safety disinfection, pest and infestation control, sex offenders, illegal
drugs, and public indecency. The Ordinance also includes rules of general applicability related to
unruly gatherings, excessive noise, weapons violations, and felonious conduct. The health and
safety focus of the Ordinance is overwhelming, particularly when the Ordinance is read in its
entirety.

The core focus of the Ordinance, as demonstrated by the legislative record, is to address the
depletion of law enforcement and public safety resources consumed by short-term rentals, which
can leave other areas of the Town with compromised levels of police protection, thus creating a
significant threat to the safety of both citizens and police officers. This focus plainly evinces the
Ordinance’s health and safety goals by focusing on mitigating the harmful abuses common to the
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short-term rental of residential property within the Town. The Ordinance has a commonsense,
self-evident nexus: the logical steps from not knowing how many out-of-town renters may be
hosting large events within residential neighborhoods of the Town, to a life-threatening strain on
public safety resources, are easily made. Law enforcement and public safety resources simply
cannot be everywhere at once; they must plan accordingly, and that is what the Ordinance allows.

For the reasons set forth below, each of the challenged provisions similarly highlights that the
Ordinance falls within the exception of A.R.S. § 9-500.39(B)(1) because each was crafted in
response to specific health and safety issues and otherwise does not violate state law.

1. Town Code Sections 10-14-3(A)-(D) do not violate state law for multiple reasons.

First, certain aspects of Town Code Section 10-14-3(A)—(C) do not even implicate, and thus
cannot violate, A.R.S. § 9-500.39. A.R.S. § 9-500.39(B) limits municipalities’ authority only
narrowly: they may ‘“not restrict the use of or regulate” short-term rentals in certain ways.
Municipalities thus still may legislate when that legislation does not “restrict the use of or regulate”
the rental—meaning to limit how that rental is used or to require it be used in certain ways. Falling
outside those legislative limits are laws requiring a person to provide or verify certain information.

Here, many of the Ordinance’s provisions do not limit how a short-term rental may be used; they
simply seek information or verifications from the rental’s owner. This information includes the
owner’s “name and contact information,” the rental’s “physical address” and “landline” number,
and the “emergency contact” and “designated local contact person.” Town Code Sections 10-14-
3(A)(1)(a)—(e); see also id. 10-14-3(B)(1) and (C)(1)—(2) (requiring similar information). The
Ordinance similarly establishes a procedure by which the Town can verify these and the
Ordinance’s other requirements (e.g., by requiring owners to “register” on “a form or platform
specified by the Town”). Id. 10-14-3(A); see also id. 10-14-3(B)(1)—(3), (C)(3)—(4) (requiring
similar information and verifications). By soliciting or verifying this information—rather than
limiting or mandating the rental’s use in certain ways—these requirements do not qualify as
“restrict[ing] the use of or regulat[ing] [these rentals],” as A.R.S. § 9-500.39(B) prohibits. See
Raven Rock Const., L.L.C. v. Bd. of Sup'rs of Maricopa Cty., 207 Ariz. 135, 140, 83 P.3d 613 (Ct.
App. 2004) (“[W]e disagree with [the plaintiff] that these requirements [requiring the plaintiff to
submit information to Maricopa County] constitute a regulation of property. .. because an
insistence on a verification of the classification of the property does not constitute a restriction on
the property but is a matter of procedure only”). Therefore, because A.R.S. § 9-500.39(B) does
not bar these requirements, these provisions of Town Code Sections10-14-3(A)—(C) do not conflict
with A.R.S. § 9-500.39.

Second, Town Code Sections 10-14-3(A)—(C) cannot violate A.R.S. § 9-500.39(B)(4), as the
Complaint implies. Subsection (B)(4) allows the Town to “regulate” short-term rentals for the
“purpose[]” of “[r]equiring the owner of a vacation rental or short-term rental to provide the city
or town with contact information for the owner or the owner’s designee who is responsible for
responding to complaints in a timely manner in person, over the phone or by email at any time of
day before offering for rent or renting the vacation rental or short-term rental.”

The Ordinance does exactly that. It requires owners of short-term rentals, while registering their
rental, to provide “[t]he name and contact information of the Owner” or its “statutory agent,” the
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short-term rental’s “physical address,” “[t]he name, address, and contact information of the Owner
or Owner’s designated local contact person who is responsible for responding to complaints,” and
“[t]he name, address, and contact information of the person the Owner designated as an emergency
contact.” Town Code Sections 10-14-3(A)(1)(a)—(d); see also id. (B)(1). These provisions fall
squarely within A.R.S. § 9-500.39(B)(4)’s “contact information” exemption.

Further, the Town has implied powers to implement those powers delegated by the State.
Delegation of powers by legislature—Municipal powers under Dillon’s Rule, 2 McQuillin Mun.
Corp. § 4:11 (3d ed.); see also Maricopa Cty. v. Maricopa Cty. Mun. Water Conservation Dist.
No. 1, 171 Ariz. 325, 328, 830 P.2d 846 (Ct. App. 1991) (“The general rule is that municipal
corporations possess and can exercise those powers expressly conferred, those necessarily or fairly
implied in or incident to the powers expressly conferred, or those essential to the accomplishment
of the corporation’s declared objectives and purposes.”); see also Home Builders Ass'n of Cent.
Arizona v. City of Apache Junction, 198 Ariz. 493, 498, 11 P.3d 1032 (Ct. App. 2000) (observing
generally that municipalities have the powers that arise by “necessary implication out of those that
are expressly granted”).

Implied in A.R.S. § 9-500.39(B)(4) is the Town’s power to implement a registration process
through which such owners or their designees may provide to the Town the information
required. Surely, the state expected local governments to implement registration systems to
facilitate the information collection process, which information is not limited to the narrow focus
of AR.S. § 9-500.39(B)(4)."*

Third, Town Code Sections 10-14-3(A)-(D) were enacted with the primary purpose of protecting
the public’s health and safety by ensuring an effective point of contact and providing the police
department with sufficient information to allocate manpower effectively. The sections provide the
Town the information necessary to the Town to carry out its public safety mission as permitted by
A.R.S. § 9-500.39(B)(1).

As established in the legislative record, short-term rental activity in the Town has increased by
more than 300% over the last few years, and now represents hundreds of rentals per month. The
average price of such rentals is now more than $1,000 per night, and the number used for
nonresidential purposes including concerts and large parties is significant. In 2020, the average
time on-scene for police officers responding to problems at a short-term rental was 394 minutes,
and some responses required the presence of every on-duty officer in the Town.!> In each of the
last two years, short-term rentals were responsible for more than 40% of noise complaints.

As these facts clearly demonstrate, short-term rentals have a significant impact on public safety
resources. Town Code Section 10-14-3 merely provides advance information regarding how many

14 Rep. John Kavanagh, 02/21/2019 - House Government Part 1, supra, note 8, at 00:22:00,
(Opining about the need to be able to directly contact short-term rental owners to deal with
problems arising on their property, which necessitates having all of the relevant information
needed to make such contact).

15 Arizona Capitol Time, December 3, 2021,
https://azcapitoltimes.com/welcome-ad/?retUrl=/news/2021/12/03/parties-at-short-term-rentals-

can-be-risky/.
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short-term rentals will be occupied at a given time, allowing the Town to appropriately mobilize
and allocate its limited public safety resources.

III.  Town Code Section 10-14-5(B)(1) does not violate state law; its primary purpose is to
protect the public’s health and safety.

Town Code Section 10-14-5(B)(1) was enacted to protect the public’s health and safety by
ensuring appropriate insurance coverage for rental properties within the Town, where average
home size and value are high, with median home prices well over three million dollars.'¢

Town Code Section 10-14-5(B)(1) contains two requirements—both with the purpose of public
health and safety. First, Section 10-14-5(B)(1)(a) requires owners of short-term rentals to have,
either directly or indirectly, a minimum amount of liability insurance. By requiring this insurance
coverage, the Ordinance is seeking to protect persons at short-term rentals who may be harmed
while on the property and who may require medical treatment.

Second, Section 10-14-5(B)(1)(b) requires owners to “[e]nsure their [s]hort-[t]erm [r]ental meets
the requirements of this subsection B.” This subsection also contains other provisions clearly
intended for the purpose of public health and safety, like satisfying “the minimum standards for
habitable structures” and providing a working smoke alarm and carbon monoxide alarm system,”
a “fire extinguisher,” “a map” showing “safe routes of egress in the event of a fire or other
emergency,” and a “landline telephone or modern equivalent with the ability to call 911.” Town
Code Sections 10-14-5(B)(2)—(4), (6). All these provisions are for the purpose of keeping guests
safe and healthy. See City of Golden Valley v. Wiebesick, 899 N.W.2d 152, 166—67 (Minn. 2017)
(“As the City’s code states, housing inspections protect public health, safety, and welfare by
ensuring that rental units meet the minimum standards of safety and functionality. The public has
a strong interest in preventing dangerous conditions from developing, even unknown or
unintentionally, that would be hazardous to the tenants, their neighbors, and the citizens of the City
as a whole.” (citation omitted)). As such, all these provisions are consistent with A.R.S. § 9-
500.39(B)(1)’s “public health and safety” exemption.

Insurance coverage is an objectively reasonable requirement and has been recognized as such
within the short-term rental industry. In fact, some of the larger hosting platforms include this
insurance as part of the service they provide.!” Not all short-term rentals are hosted through
platforms that offer such services. Therefore, the Town has elected to require insurance to protect
the public health and safety, in much the same way Airbnb and VRBO have elected to protect the
health and safety of their hosts and guest with very similar insurance requirements.

IV.  Town Code Section 10-14-5(B)(6) does not violate state law; its primary purpose is to
protect the public’s health and safety.

16 See Redfin report on home values in Paradise Valley, attached hereto as Exhibit A, (Median
home price $3.2M); see also Realtor.com report on recently sold homes within the Town, attached
hereto as Exhibit B, (Median listing price $3.7M).

I7" Host liability insurance, Airbnb, https://www.airbnb.com/help/article/937/host-liability-
insurance; $1M Liability Insurance, VRBO, https://www.vrbo.com/l/liability-insurance/.
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Town Code Section 10-14-5(B)(6) was enacted to protect the public’s health and safety by
ensuring a reliable means of emergency communication, given the Town’s uniquely dispersed
layout and unreliable cell coverage. '

The Town is characterized by large, expensive homes,! large lots,”® rugged terrain,’! and
objectively terrible cell coverage.?> Town Police vehicles are each equipped with two modems,
from separate carriers, to enhance connectivity; the carriers are changed every three years, after
analysis of then-current coverage maps.>> Town Police commonly encounter visitors at short term-
rentals who do not know the address or street location of the property.?* Emergency dispatchers
are frequently unable to identify the location of a call based on cell phone tower data alone.?

The Town has been working to improve cell coverage for many years and has operated a “Cell
Coverage Task Force” to look into the issue since 2018.2° After years of working closely with
major network operators, third-party consultants, and community groups, significant, persistent
coverage gaps continue to affect subscribers on every major network.?’

This creates two primary health and safety concerns: (1) A renter may not be able to get cell service
to call for emergency services; and (2) A renter may not be able to direct emergency services to
the location of the rental.

These health and safety concerns, as applied to Town visitors staying at short-term rental
properties, were thoroughly considered by the Town, and that consideration is well-documented
in the legislative record of the Town Council. Based on this record, the Ordinance requires “every
floor of the [s]hort-[t]erm [r]ental” to be equipped with a “landline telephone or modern equivalent
with the ability to call 911 and receive inbound calls.” Town Code Sections 10-14-5(B)(6). By
requiring a telephone that can be used for emergency calls, the Ordinance seeks to protect guests
in the case of an emergency. This protection is particularly important in the Town, as detailed
above, where many areas receive little to no cellphone coverage. As such, Town Code Section 10-
14-5(B)(6) is for the primary purpose of public health and safety and, thus, does not violate A.R.S.
§ 9-500.39(B)(1).

18 Cell Phone Coverage, https://www.paradisevalleyaz.gov/683/Cell-Phone-Coverage (Showing
weak cell signal and inadequate coverage).

¥ Supra, note 16.

20 Lot size comparison, Town v. Maricopa County, and livable sq. ft. comparison, Town v.
Maricopa County, attached hereto as Exhibit C.

21 Topographical maps of the Town, attached hereto as Exhibit D.

22 Supra, note 18.

23 See Town Council meeting, Nov. 18, 2021, supra, note 4, at 01:35:00; see also Town Council
meeting, Dec. 2, 2021, supra, note 6, at 01:03:00, and Town Council meeting, Jan. 27, 2022, supra,
note 10, at 02:05:00.

24 See Town Council meeting, Nov. 18, 2021, supra, note 4, at 01:33:00 and 01:52:30; see also
Town Council meeting, Dec. 2, 2021, supra, note 6, at 01:20:00.

25 See Town Council meeting, Nov. 18, 2021, supra, note 4, at 01:33:00.

26 Cell Coverage Task Force Update, December 6, 2018, attached hereto as Exhibit E.

27 TOPV: Wireless Service Provider Coverage Benchmark Results, May 10, 2021, attached heret
as Exhibit F.
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V. Town Code Section 10-14-4(I) also does not violate state law; it is consistent with
A.R.S. § 9-500.39(F) by prohibiting nonresidential use.

Town Code Section 10-14-4(I) does not violate state law. Instead, it is consistent with—and nearly
identical to—state law and other pre-existing Town laws, which uniformly prohibit the use of
short-term rentals (and all residentially zoned property in the Town) for “nonresidential uses”
absent a permit. Town Code Section 10-14-4(I) thus does not and cannot run afoul of A.R.S. § 9-
500.39(B), because it does not “restrict the use of or regulate vacation rentals or short-term rentals”
at all; it simply restates or incorporates other rules that already apply.

To begin, Section 10-14-4(1) is nearly identical to A.R.S. § 9-500.39(F). That statute provides
that: “A vacation rental or short-term rental may not be used for nonresidential uses, including for
a special event that would otherwise require a permit or license pursuant to a city or town ordinance
or a state law or rule or for a retail, restaurant, banquet space, or other similar use.” (emphasis
added). Similarly, Town Code Section 10-14-4(I) provides that “Except when permitted by a
Special Event permit under Article 8-8, no Short-Term Rental or Vacation Rental may be used for
any Nonresidential Uses, including but not limited to, an event that requires a permit or license
pursuant to a Town ordinance or State law or rule; a retail, restaurant, Banquet Space, Event
Center, or other similar use, such as weddings and pop-up bars; or any use prohibited in a
residentially-zoned district pursuant to the Zoning Ordinance.” (emphasis added). Surely, this
provision of the Ordinance—which essentially repeats A.R.S. § 9-500.39(F)—does not “violate”
that very statute.

Nonetheless, the Complaint implies that the Town has improperly defined the term “Event Center”
for the purposes of prohibiting non-residential uses. But the Complaint cites to no case or
provision of the statute that prohibits the Town Council from specifying the meaning of “Event
Center” consistent with the statute. To the contrary, it is necessarily implied by the lack of
statutory definition that the Town should provide for a definition to inform renters of the
limitations on use of a single-family residence.

Testimony by Rep. Kavanagh during consideration of HB 2672, First Regular Session of the Fifty-
Fourth Legislature (“HB 2672”) makes it clear that the very purpose of the amendments in that bill
were to address the problems of homes, including those in the Town, that were essentially serving
as event centers.

You literally have some homes that are now nothing but event venues —
hundreds of people show up, busses pull up, there’s a couple places [in]
Paradise Valley ...where the neighbors are being tormented because they
have massive parties, much of it outdoors in the backyard; they even
advertise on social media, you know, come there. They started actually
selling alcoholic beverages before they had to turn it into bring your own
booze, because they were violating liquor laws.
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Chairman John Kavanagh, Regular Meeting of the House Committee on Government, 02/21/2019
(emphasis added).?®

HB 2672 added A.R.S. § 9-500.39(F) to specifically prohibit use of vacation rentals or short-term
rentals for nonresidential uses. Importantly, the statutory definition of “vacation rental or short-
term rental” does not include “a unit that is used for any nonresidential use, including retail,
restaurant, banquet space, event center or another similar use.” By Rep. Kavanagh’s testimony, it
is clear the legislature understood that large homes in the Town were (and are) substituting for
commercial event centers, and HB 2672 was intended to enhance the tools available to
municipalities to prohibit those non-residential uses. Town Code Section 10-14-4(I) simply builds
upon the language of A.R.S. § 9-500.39(F) in a manner specifically allowed and intended.

Moreover, the definition of “Nonresidential Use” as used in Town Code Section 10-14-4(I), simply
incorporates other Town Code sections, which apply to residential properties regardless of short-
term-rental or vacation-rental status. Specifically, “Nonresidential Use” means a use already
prohibited by the Town Zoning Code, by Town Code Section 8-8-4 (governing special events), or
by Town Code Article 10-13 (governing unruly gatherings). And the very definition of “Vacation
Rental” or “Short Term Rental” excludes Event Centers, independent of Section 10-14-4(1).

Accordingly, by simply repeating rules that already apply under state or other Town law, Section
10-14-4(I) does not “restrict the use of or regulate vacation rentals or short-term rentals” at all.
A.R.S. § 9-500.39(B). But even if it did, Section 10-14-4(1) treats short-term rentals on the same
basis as similarly classified residential property, and therefore is permissible under A.R.S. § 9-
500.39(B)(2). It does this through the defined term “Nonresidential Use.” As a defined term,
“Nonresidential Use” consolidates three types of use, each of which is a prohibited use of any
similarly classified property. See AZ. AG. OP. 118-004 (explaining that “the plain language of
[A.R.S. § 9-500.39(B)(2)] explicitly provides that counties and municipalities can regulate
vacation and short-term rentals in their jurisdictions by enforcing residential use and zoning
ordinances”). Just as a person is not allowed to rent her primary residence as a commercial event
center for the purpose of holding weddings and other events, a person is not allowed to rent her
short-term rental for the purpose of holding weddings and other events.

Finally, Section 10-14-4(I) also is authorized under A.R.S. § 9-500.39(B)(1)’s public health and
safety exemption. Again, this exemption authorizes a “town [to] regulate [STRs] for the”
“purpose[]” of “[p]rotecting the public’s health and safety.” A.R.S. § 9-500.39(B)(1). Here,
Section 10-14-4(I) does exactly that. It stops short-term rentals from being used for
“Nonresidential Uses,” meaning “any use that is not permitted in a residential zoning district
pursuant to the Zoning Ordinance, any use that constitutes an Unruly Gathering, as used in Article
10-13, and any use for which entrants pay an entry fee.” Town Code Section 10-14-2. Prohibiting
these uses thus serves the purpose of public health and safety. See State v. Watson, 198 Ariz. 48
(App. 2000) (concluding that an ordinance prohibiting accumulations of garbage or debris was for
the purpose of public health and safety).

28 Rep. John Kavanagh, 02/21/2019 — House Government Part 1, supra, note 8, at 00:13:30.
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VI.  The penalty provisions of Town Code Sections 10-14-3(D) and 10-14-6 do not violate
A.R.S. § 9-500.39(C) and A.R.S. § 42-1125.02.

The provisions of A.R.S. § 9-500.39(C) and A.R.S. § 42-1125.02 do not prohibit enforcement
action by a local jurisdiction; to the contrary, these statutes make explicit allowances for such
enforcement. See Jett v. City of Tucson, 180 Ariz. 115, 121, 882 P.2d 426 (1994) (local provisions
are effective when “capable of peaceful coexistence” with state law). The penalty provisions of
Town Code Sections 10-14-3(D) and 10-14-6 thus do not violate A.R.S. § 9-500.39(C) and A.R.S.
§ 42-1125.02.

A.R.S. § 9-500.39(C) works in tandem with A.R.S. § 42-1125.02, to provide a supplemental, state-
level enforcement mechanism following Town enforcement. The relevant language reads as
follows:

C. Within thirty days after a verified violation, a city or town shall notify the
department of revenue and the owner of the vacation rental or short-term
rental of the verified violation of the city's or town's applicable laws,
regulations or ordinances and, if the owner of the vacation rental or short-
term rental received the verified violation, whether the city or town imposed
a civil penalty on the owner of the vacation rental or short-term rental and
the amount of the civil penalty, if assessed. If multiple verified violations
arise out of the same response to an incident at a vacation rental or short-
term rental, those verified violations are considered one verified violation for
the purpose of assessing civil penalties pursuant to section 42-1125.02,
subsection B.

A.R.S. § 9-500.39(C) (emphasis added).

B. If an online lodging operator received a verified violation, the online
lodging operator shall pay the following civil penalty:

1. For a first verified violation received for a property, either:

(a) If the city, town or county did not impose a civil penalty on the online
lodging operator for the verified violation, $500.

(b) If the city, town or county imposed a civil penalty on the online lodging
operator for the verified violation, the difference between the amount
prescribed in subdivision (a) of this paragraph and the amount of the civil
penalty the city, town or county imposed on the online lodging operator for
the verified violation.

A.R.S. §42-1125.02 (B)(1) (emphasis added) (similar if-then language applied to second and third
violations by A.R.S. §§ 42-1125.02(B)(2) and (B)(3)).

As explained below, these provisions were intended to enhance local enforcement efforts. Indeed,
A.R.S. § 9-500.39(C) (and therefore, A.R.S. § 9-500.39(D) and A.R.S. § 42-1125.02(B)) cannot
operate without local enforcement, because the provisions of those statutes are predicated upon
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“verified violation of the city’s or town’s applicable laws.” Without Town enforcement, A.R.S.
§§ 9-500.39(C) and 42-1125.02(B) would be of no effect within the Town.

The Ordinance’s enforcement provisions also are authorized by A.R.S. § 9-500.39(B)’s
exemptions. These exemptions, again, authorize the Town to regulate short-term rentals for certain
purposes. See A.R.S. § 9-500.39(B)(1)—(4). To give these regulations teeth and allow the Town
to enforce them, the Ordinance thus enacted reasonable enforcement measures. These measures
similarly qualify under the statutory exemptions. Town Code Sections 10-14-3(D) and 10-14-
6(D) therefore are authorized by A.R.S. § 9-500.39(B)(1)—(4).

VII. Town Code Section 10-14-3(D) is not prohibited by A.R.S. § 9-841(B).

With little explanation, the Complaint also argues that Town Code Section 10-14-3(D) violates
A.R.S. § 9-841(B). The prohibition contained in A.R.S. § 9-841(B) is subject to the exception
“unless authorized by federal, state or local law.” The Ordinance is local law. See Local Law,
Black’s Law Dictionary (11th ed. 2019) (defining “local law” in part as a “statute that relates to or
operates in a particular locality rather than the entire state” and “[t]he law of a particular
jurisdiction, as opposed to the law of a foreign state”). So, by authorizing these regulations, the
Ordinance does not violate A.R.S. § 9-841(B).

Even assuming this statute is applicable, under A.R.S. § 9-841(B), “a city or town may not apply
a regulation to a qualified marketplace platform if the purpose of that regulation is to regulate a
business that provides goods or services directly to the customer.” (emphasis added). Here, the
Town enacted Town Code Section 10-14-3(D) “to protect the peace, health, safety, and welfare of
the Town’s residents and visitors . . ..” Town Code Section 10-14-1 (expressly stating the purpose
for which the Town adopted Article 10-14, Short-Term Rentals Responsible Party Requirements
and Other Violations). The Town’s expressed purpose is sufficient to establish that it was not
enacted for the purpose of regulating a business that provides goods or services directly to the
customer. See Salib v. City of Mesa, 212 Ariz. 446, 452, 133 P.3d 756 (Ct. App. 2006), as
corrected (May 5, 20006) (citing Get Outdoors II, LLC v. City of San Diego, 381 F. Supp. 2d 1250,
1266 (S.D. Cal. 2005), aff’d sub nom. Get Outdoors II, LLC v. City of San Diego, Cal., 506 F.3d
886 (9th Cir. 2007) (holding that a statement of purpose accompanying a regulation which clearly
states that the regulation’s purpose was aesthetics is sufficient to show that the regulation directly
advances the governmental interest)).

VIII. Town Code Section 10-14-5(A)(1) does not violate local law; among other things, it
faithfully implements A.R.S. § 9-500.39(B)(4).

Town Code Section 10-14-5(A)(1) is consistent with A.R.S. § 9-500.39(B)(4). Again, A.R.S. § 9-
500.39(B)(4) authorizes municipal laws for the “purpose[]” of requiring an owner ‘to provide the
city or town with contact information for the owner or the owner’s designee who is responsible for
responding to complaints in a timely manner in person, over the phone or by email at any time of
day before offering for rent or renting the vacation rental or short-term rental. (emphasis added)

Read together, the ordinary meanings of the words “in a timely manner” and “at any time of day”
imply a clear goal of immediacy. See, e.g., Timely, Black’s Law Dictionary (11th ed. 2019)
(defining timely as “[w]ithin a specified deadline; in good time”’). Read alone, a “timely manner”

4396128.10
15



implies that time is of the essence but allows some room for interpretation. The additional
language “at any time of day” narrows the scope of that timeliness, by eliminating the possibility
of “next-day,” “business hour,” “earliest convenience,” or similar interpretations. See Any, Oxford
English Dictionary (any is “used to refer to a member of a particular group or class without
distinction or limitation,” e.g., “any time”). Together, this language clearly contemplates an
immediate response, or a response timeframe dictated by the triggering circumstance, including
immediate response to pressing public safety issues.

The statute also expressly allows municipalities to make laws for the “purpose[]” of requiring
response “in person, over the phone, or by email.” This language is included within the same
clause as the language dictating immediacy of responses. So, the statue expressly allows the Town
to make laws to require immediate responses, in person or otherwise. See Nicaise v. Sundaram,
245 Ariz. 566, 568 q 11 (2019) (“We interpret statutory language in view of the entire text,
considering the context and related statutes on the same subject.”).

In Town Code Section 10-14-5(A)(1), the Town has implemented this statutory provision through
a two-tiered response requirement, whereby “timeliness” and response method are each dictated
by exigency. When public safety personnel are required at a short-term rental, a “timely response”
must be in person and within one hour, as the Town’s public safety personnel should not be delayed
from returning to their duties because of a slow response by the representative. In other situations,
a “timely response” must occur within 24 hours and may occur by any of the statutorily authorized
means (in person, by telephone, or by email).?° As a result, Town Code Section 10-14-5(A)(1) is
expressly permitted by A.R.S. § 9-500.39 and does not conflict with it.

IX. Town Code Sections 10-14-5(A)(2), and 10-14-5(C) are reasonable, enacted within
the scope clearly authorized by A.R.S. § 9-500.39, to give effect to the health and
safety provisions of the Ordinance.

The transient residents of short-term rentals are, by definition, not regular residents of the Town,
and cannot be expected to know all Town regulations. Town Code Sections 10-14-5(A)(2) and
10-14-5(C) implement the Town’s expressly delegated authority to protect health and safety, to
prohibit the housing of sex offenders, and to enforce nuisance, welfare, and zoning laws of general
application, by informing renters of the relevant and statutorily authorized Town law.

Again, towns have broad power to exercise rights expressly granted by the state. City of Flagstaff
v. Associated Dairy Products Co., 75 Ariz. 254, 255 P.2d 191 (1953). Here, the state expressly
conferred upon the Town the power to regulate vacation rentals or short-term rentals for
“purpose[s]” of the protection of health and safety, the prevention of sex offender housing, and the
enforcement of nuisance, welfare, and zoning laws of general application.

Town Code Sections 10-14-5(A)(2) and 10-14-5(C) were enacted to protect the public’s health
and safety by ensuring that renters are reliably apprised of the rules and regulations applicable to
their use of the short-term rental—rules related to public health and safety. As established above,*

2 For the same reasons, Town Code Section 10-14-5(A)(1) is authorized by A.R.S. § 9-
500.39(B)(1) because its primary purpose is to “protect[] the public’s health and safety.”

30 Supra, notes 6, 9, and 11.
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parking, noise, trash, Special Event and Nonresidential Uses, and emergency access to residential
properties have all been issues the Town has faced with short-term rental properties. While renters
of such properties might be generally aware of what might usually be required of them at a short-
term rental, it has become evident that people do not know local rules and regulations.’!
Accordingly, the Town adopted this two-step approach to inform renters of some requirements
upfront, such as meeting the owner in person and not using the property to house sex offenders,
and then inform them of everything else upon arrival, such as, but not limited to, parking
restrictions, restrictions on noise and amplified sound, trash collection schedules, Special Event
and Nonresidential Use restrictions, and fire evacuation routes.

Furthermore, Town Code Section 10-14-5(A)(2) was enacted to protect the public’s health and
safety by helping renters locate short-term rentals and preventing them from mistakenly
trespassing on private property. As discussed above, and as is thoroughly documented in the
legislative record, the Town is characterized by rugged, mountainous terrain. It is also
characterized by large lots, upon which houses are set far back from the road and often blocked by
vegetation. It is also characterized, in many areas, by a complete lack of streetlights. Under these
local circumstances, lost renters are more than a hypothetical possibility; they are a frequent
occurrence within the Town. Public input to the Ordinance included one resident who “almost
shot” two women attempting to enter his home, having mistaken it for their neighboring short-
term rental. >

In the end, the requirements of Sections 10-14-5(A)(2) and 10-14-5(C) inherently further the
Town’s public health and safety goals, as the harms to be avoided fall squarely within the core
meaning of public health and safety. See Sedona Grand, 229 Ariz. at 42—43.

X. The Ordinance furthers the intent of the Arizona legislature.

Overall, Senator Petersen vaguely complains that the Ordinance has, somehow, violated “S.B.
1350,” which is codified at A.R.S. § 9-500.39. But as explained above, each of the Ordinance’s
provisions is carefully designed to comply with and complement A.R.S. § 9-500.39. This
conclusion is further bolstered by the legislative intent of A.R.S. § 9-500.39 and its supporting
statutes, including more recent amendments and updates. In particular, the Complaint ignores the
significance of HB 2672.

HB 2672 included three significant amendments to the State’s short-term rental provisions:

e Adding A.R.S. § 9-500.39(B)(4), requiring a “timely” response “at any time of day;”

e Adding A.R.S. § 9-500.39(C), (D), and A.R.S. § 42-1125.02 (B), together establishing
the concept of a “verified violation,” by which additional state-level penalties might
apply to violations established by municipalities; and

3 Town Council meeting, Nov. 18, 2021, supra, note 4, at 02:41:35 and 02:49:18; Town Council
meeting, Jan. 27, 2022, supra, note 10.

32 See Washington Post, March 16, 2022,
https://www.washingtonpost.com/travel/2022/03/16/airbnb-miami-guest-wrong-house/
(Short-term rental guest entering wrong Miami Airbnb location).

4396128.10
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e Adding A.R.S. § 9-500.39(F), prohibiting nonresidential uses including special events,
or use as a retail space, restaurant, or banquet space.

These were purposeful amendments by the Arizona legislature, aimed at a persistent problem
recognized by Arizona municipalities, including the Town. In his May 21, 2019 signing statement,
Governor Ducey summarized these provisions as “a straight-forward enforcement mechanism to
penalize ‘party house’ operators for not upholding existing laws on their properties.” And as the
legislative record reveals, many of the “party houses” targeted by these amendments were located
in the Town:

You literally have some homes that are now nothing but event venues —
hundreds of people show up, busses pull up, there’s a couple places [in]
Paradise Valley ...where the neighbors are being tormented because they
have massive parties, much of it outdoors in the backyard; they even
advertise on social media, you know, come there. They started actually
selling alcoholic beverages before they had to turn it into bring your own
booze, because they were violating liquor laws.

Chairman John Kavanagh, Regular Meeting of the House Committee on Government,
02/21/2019 (emphasis added).*

The fact that these provisions were enacted to improve enforcement, and specifically to help
Towns, including Paradise Valley, combat “party houses,” provides important context for the
Ordinance, and in particular for Town Code Sections 10-14-4(I), 10-14-5(A)(1), and 10-14-6.

As described above, Town Code Section 10-14-4(I) parrots the “special events, retail spaces,
restaurants, and banquet spaces,” language in A.R.S. § 9-500.39(F), and interprets “similar uses”
to include “Event Centers, weddings, and pop-up bars.” Understanding that A.R.S. § 9-500.39(F)
is aimed at “party houses” confirms this interpretation; the common understanding of a “party
house” would include homes rented to be used for non-residential events, wedding celebrations,
or events based around the consumption of alcohol.

What [S.B. 1350] basically does is it creates commercial business operations
in residential communities. There’s zoning that says you can’t operate
businesses like event houses in a residential neighborhood. I purchased a
property in a residential neighborhood, I didn’t expect there’d be a catering
hall or an event venue next to me with parties every weekend. So it was the
legislature which changed the character of communities by exempting these
types of businesses from local zoning ordinances and now [with H.B. 2672]
we’re coming in not to reverse that and restore the original character but at
least to get rid of the really bad players so it’s not unbearable to some people.

Chairman John Kavanagh, Regular Meeting of the House Committee on Government, 02/21/2019
(emphasis added).**

33 Rep. John Kavanagh, 02/21/2019 — House Government Part 1, supra, note 8, at 00:13:30.
34 Rep. John Kavanagh, 02/21/2019 — House Government Part 1, supra, note 8, at 00:22:11.
4396128.10
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Similarly, as described above, Town Code Section 10-14-5(A)(1) implements A.R.S. § 9-
500.39(B)(4), by interpreting the words “timely manner... at any time of day” to describe an
immediate response to public safety matters, which the Town has encoded as “within one (1) hour”
for incidents requiring public safety presence at a short-term rental. Section 10-14-5(A)(1) further
clarifies that the owner is expected to help “abate” such incidents upon arrival. Understanding that
A.R.S. § 9-500.39(B)(4) was enacted to help combat “party houses” confirms this interpretation;
the requirement of a “timely response . . . at any time of day” is intended as a tool to help disperse
wild parties. A next-day response by email, for example, would not serve this legislative purpose.

Finally, as described above, Town Code Section 10-14-6 works together with A.R.S. § 500.39(C)
and A.R.S. § 42-1125.02, the provisions of which account for municipal enforcement.
Understanding that A.R.S. § 9-500.39(B)(4) was enacted to help combat “party houses” confirms
this interpretation; as the Governor explained, an “enforcement mechanism” was necessary
because “party house” property owners fail “to uphold existing laws on their properties.” HB 2672
thus solidified the legislature’s intent to provide municipalities with additional tools to prevent
“party house” owners from continuing to flout the law.

In sum, there no conflict between the Ordinance and A.R.S. § 9-500.39. To the contrary, the
Ordinance intentionally implements and closely tracks the intent of A.R.S. § 9-500.39, including
its recent amendments.

Conclusion
For the reasons discussed above and supported by the documentation referenced herein, no part of

the Ordinance conflicts with any cited provision of State law. Therefore, the Town respectfully
requests that you “take no further action” on the Complaint. A.R.S. § 41-194.01(B)(3).

4396128.10
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EXHIBIT A
[Redfin report on home values in Paradise Valley]

See following pages.
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EXHIBIT B
[Realtor.com report on recently sold homes within the Town]

See following page.
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EXHIBIT C

[Lot size comparison, Town v. Maricopa County, and livable sq. ft. comparison, Town v.
Maricopa County]

See following pages.
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Town of Paradise Valley, AZ
Livable Lot Size Sqft Overview
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Maricopa County, AZ
Livable Lot Size Sqft Overview
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Town of Paradise Valley, AZ
Livable Sq Feet Map
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Maricopa County, AZ
Livable Sq Feet Map
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EXHIBIT D
[Topographical maps of the Town]

See following pages.
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EXHIBIT E
[Cell Coverage Task Force Update, December 6, 2018]

See following pages.
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TOWN OF PARADISE VALLEY

Cell Coverage Task Force Update

December 6, 2018

Agenda

* Overview and background
* Radio Frequency (RF) study

* Request for Information (RFI)
* Findings and observations

* In-building coverage education and outreach
* Next steps
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Overview and background

Overview and background

B Desire to improve cell coverage throughout PV, both in-building and general coverage
M Identified as Quality of Life initiative January 2016
B Meetings with industry led by previous manager throughout 2016 - 2018:

H Verizon/Triadvocates

F Coal Creek

B ATET

E Ghost Networks

B Engineering Wireless Services (EWS)
B American Tower

F Crown Castle

E T-Mobile

B Creation of Task Force spring 2018
Bd EWS “drive study” of PV Radio Frequency strength and quality May 2018 (sought by Task Force)

B Updated inventory and contact information for Special Use Permit (SUP) properties
B GIS: fiber inventory, SUP properties overlaid on RF study map

B Request for Information (RFl) issued July 30, 2018
B Town “listening sessions” with respondents

B In-building coverage education and outreach




Task Force Resident Volunteers

* Drew Smith

* Doug Jorden

* Eric Liebermann
* Dayna Kully

Radio Frequency (RF) study

03/18/22



AREAS OF CONCERN

caverage and performancs, all signals ara weak and
nat praviding adequate coverage indears and inside
ughicles.

drive test it the areas
‘with weakest RF coverage are concentrated slong
Tallowimg markers:

1. Bbvd, and South of Doukh Bl
Wieak caverage 3 ouit o1 4 can|
ATA&T b T-babile)

2 - Lincaln br. West of Tatum Blvd. to 32nd Str. Weak
Caverage seen for all 4 carriers.

3 - Lincoln Br. Sowth of Mummy Mourtain.
‘Weak coverage s=en for all 4 carriers.

8- Area around C:
North af camal, Wieak coverage seen For 3 out of 4
carriers (ATET, T-Mobsde & Sprint)

5 - East and West of Tatum Road and Road Furmer
Road all & carrlass.

Thase areas are of genaral description since not all
Frequendies behawe the same way and are degendent
‘of the carrier's amplification, orientation and
modulation,

(=

o onimer wanes

1 vown oomed Parcels

3 Miles
]

= SUFP
L
D Town Boundary

03/18/22



03/18/22

RF Example Results

EWS returned data points for both strength
and quality of signal with a separate map of
results for each:

-Vendor
- Technology
- Bandwidth

- Frequency

Each map was a variation of the one to the
right, which is included here for illustrative
purposes only. Green areas were the
strongest and/or highest quality signal, while
red, blue, or black were the lowest.

Request for Information (RFI)

10




Request for Information (RFI)

* Sought out solutions

* Reviewed efforts of other communities
* Sedona Draft Wireless Master Plan

* Issued RFI to solicit expert perspectives
M Issued July 30, 2018
M Responses due September 14, 2018
M Cellcoverage@paradisevalleyaz.gov email address established
M Responses received from T-Mobile, AT&T, Sprint, and Crown Castle

ahf

Findings and observations
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Findings and observations

* Industry appreciates our outreach — they found the “listening session”
meetings unique, proactive, and refreshing.

* Industry we met with understands our needs and our desires, as set forth
in RFI

* There was strong interest in working directly with SUP properties -- most
familiar path for these folks; they were excited that we had been reaching
out to SUP properties to assess interest and establish points of contact

* Problem areas most likely will be solved with incremental improvement to
fill in gaps of service

* Industry players welcomed collaboration and will provide feedback about
their work with PV

13

Findings and observations

» Crown/ATT ready to install new on-site radios — could require amendment
to current deal in terms of payment and space for equipment in ROW

* Clear that some areas would benefit from further exploration:
+ Road standards — installing conduit and/or fiber

+ SUP/CUP standards — maintain aesthetic control and resident input, but avoid drawn-
out process (e.g., with replacement of existing infrastructure)

« SUP property checklist re: cell service, and possible amendments to code to require
conduit or other infrastructure to ensure quality of service (public safety component)

* May need to look at our small cell process and standards
* Equipment size at the top of poles
« Utilization of existing verticality, such as church steeples, etc.

14
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PHOTO SIMULATIONS

PH10720B

Valley View Church

4222 E. Lincoln Drive

Paradise Valley, Arizona 85253

Example of requested
infrastructure

In-Building Coverage

Education and outreach
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In-building coverage education and outreach
* Even with good outside cell coverage, in-building coverage is a challenge

* Self help options
» Wifi calling
* Signal boosters
* Developing educational material
* Dayna Kully, Town resident and co-founder, SthGenWireless, L.L.C.
* Town Reporter
* Website
* Coffee with a Cop

17

Next steps
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Desired next steps

Continue work with status update to Council 3-6 months:

* Connect SUPs with providers and carriers

* Review SUP and Town processes and standards

» Evaluate opportunities to add conduit/fiber during ROW projects
* Evaluate and propose potential cell ordinance amendments

* Publish in-building coverage material

138

Questions/Discussion
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EXHIBIT F
[TOPV: Wireless Service Provider Coverage Benchmark Results, May 10, 2021]

See following pages.
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ATTACHMENT 2
[Malibu agreement with Airbnb]

See following pages.
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City Council Meeting
02-08-21

Item

3.B.7.

Council Agenda Report

To: Mayor Pierson and the Honorable Members of the City Council

Prepared by: Trevor Rusin, Assistant City Attorney

Date prepared:  January 27, 2021 Meeting date: February 8, 2021
Subject: Compliance Agreement with Airbnb

RECOMMENDED ACTION: Approve compliance agreement with Airbnb, Inc.
FISCAL IMPACT: There is no significant fiscal impact associated with the recommended
action.

WORK PLAN: This item was not included in the Adopted Work Plan for Fiscal Year 2019-
2020. This project is part of staff operations. :

BACKGROUND: On September 29, 2020, the City adopted Ordinance No. 468 regulating
the short term rental of property in the City, which is codified in Chapter 17.55 of the Malibu
Municipal Code (MMC).! This ordinance imposed obligations on online hosting platforms,
such as Airbnb, that facilitate the short term rental of property in the City. These obligations
are detailed in MMC Section 17.55.070 and include the following:

o Collecting and remitting transient occupancy tax to the City

o Disclosing information related to listings on their website, subject to applicable
laws : R _ o

o Preventing the booking of short-term rentals unless the property is listed on
the City's registry of properties with valid short-term rental permits at the time
the platform receives a fee for the transaction

o Not collecting fees for facilitating or providing ancillary services to an
unpermitted short-term rental

MMC Section 17.55.070 (E) allows a hosting platform to satisfy these obligations through
a compliance agreement. Airbnb seeks to enter such an agreement, which is attached

hereto as Attachment 1.

! Ordinance 472, also known as the “Hosted Ordinance™ and which was designed to supersede Ordinance 468, will become
effective when the local coastal program amendments contained in the Ordinance are approved by the California Coastal
Commission, but that review by the Coastal Commission is not yet complete.
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The central features of the agreement are the following:

1. Requires Airbnb to include a field that will force hosts to input their City STR
permit number when setting up a listing on their platform.

2. Requires Airbnb to display that STR permit number on all listings.

3. Requires Airbnb to take down any STR listing in the City that does not display
a STR permit number in the correct format designated by the City by February
16,2021 | HVE o D) e

4. Requires Airbnb to communicate with hosts regarding the City’s short-term
rental permit requirements, and the requirements of this Agreement.

5. Requires Airbnb to send monthly reports to the City that includes the URL and
‘host provided STR permit number for each STR listing on its platform. The
first report shall be due no later than March 1, 2021.

6. Beginning on March 1, 2021, upon written or email notification from the City
that a short term rental listing does not have a valid STR permit number,
Airbnb will deactivate the listing from its website within 10 calendar days and
cancel any existing STR rental reservations for that listing that were
processed on or after January 15, 2021, within 30 calendar days.

7. Airbnb will work to provide the City with access to a Malibu-specific City portal
that provides additional information and enforcement tools specific to the
listings in Malibu to aid enforcement and administrative efforts.

8. Airbnb will maintain its existing agreement to collect transient occupancy tax
for bookings executed through its platform.

If the Agreement is executed by the City Council, Airbnb shall be deemed to be in
compliance with MMC Section 17.55.070 so long as it is in compliance with the terms of
the Compliance Agreement.

While Airbnb is not required by the MMC to provide any of the benefits listed above, the
most important feature of the Agreement s that it will require Airbnb to remove illegal
listings from being displayed on its website. Every listing located in the City will have to
include a STR permit number, and if the City discovers a fraudulent, expired, or revoked
permit number is listed the listing will have to be taken down by Airbnb. Host Compliance,
with whom the City currently has an agreement in' place, has tools that allow it to scrape
and examine listings on Airbhb and quickly identify illegal listings. As a result, it is
anticipated that illegal listings will be quickly identified and eliminated if the Agreement is
adopted.

While it is illegal for an individual to advertise their unpermitted short-term rental in the City
under the MMC, it is not illegal for a hosting platform to contain listings for unpermitted
short-term rentals.2 Instead, the MMC prohibits hosting platforms from booking

2 This construction mirrors ordinances adopted by San Francisco, Santa Monica, and many jurisdictions throughout the state in
order to avoid any conflict with the Communications Decency Act.
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transactions for unpermitted rentals. As it is easier to prevent, and take action against,
illegal listings under a system such as that proposed by the Agreement (where the hosting
platform requires a permit number in order to post a listing and agrees to remove illegal
listings), other jurisdictions such as Santa Monica and Los Angeles have entered
agreements similar to the one proposed here.

The development of the Malibu-specific City Portal will also provide a user-friendly tool
that will allow Code Enforcement staff to quickly identify new listings on the Airbnb and
immediately report them to Airbnb if they are unpermitted. This will provide an additional
level of scrutiny to the listings on Airbnb and help ensure any unpermitted listings are
identified and removed quickly.

If the system proposed by the Agreement does not resultin the ellmlnatlon of illegal listings
to the satisfaction of the City Council, it can terminate the Agreement and Airbnb would
then be governed again by the provisions of MMC Section 17.55.070(A)-(D). The
Agreement may be terminated by the City upon 60 days’ notice, or immediately if Airbnb
fails to fulfill its obligations under the Agreement.

The City is under no obligation to enter into the Agreement. If the City does not adopt the
Agreement, Airbnb will simply have to comply with the specific provisions of MMC Section
17.55.070. In that case the City will continue to circulate a list of all of the permitted short-
term rental properties in the City to Airbnb and Airbnb will be barred from booking stays
for those properties. Airbnb will not be under any obligation to remove illegal listings, or to
force its hosts to list their permit number online.

ATTACHMENT: Proposed Compliance Agreement with Airbnb

Page 3 of 3
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COMPLIANCE AGREEMENT
This Memorandum of Understanding (“AGREEMENT") is entered into by and between Airbnb,
Inc. (“Airbnb”) and the City of Malibu (the “City”) (collectively, the “Parties”) as of the date
signed by both parties (the “Effective Date”). '
1. RECITALS

The following recitals are fully incorporated into this Agreement:

A. On September 29, 2020, the City enacted Ordinance No. 468 pertaining to short-term rentals
(“Ordinance™) that added chapter 17.55 to the Malibu Municipal Code (“MMC”);

B. MMC Section 17.55.070(E) provides that a hosting platform may satisfy its obligations under
that section through a compliance agreement with the city that “prevents booking transactions for
unpermitted short-term rentals, collects all transient occupancy tax due, and complies with the
disclosure requirements of this section™; and

C. Airbnb desires to enter into a compliance agreemént pursuant to MMC Section 17.55.070(E).
NOW, THEREFORE, the Parties hereto agree as follows:

2.  DEFINITIONS

Unless otherwise defined in this Agreement, all initially capitalized terms shall have the same
meaning as in MMC Section 17.020.060.

2.01  “Short-Term Rental Permittee” means any person holding a Short-Term Rental Permit
issued by the City Manager or designee pursuant to MMC Sections 17.55.010 and 17.55.020.

2.02  “Short-Term Rental Permit Number” means the Short-Term Rental Permit Number
issued by the City Manager or designee pursuant to MMC Sections 17.55.010 and 17.55.020.

2.03  “Short-Term Rental Listing” or “Listing” means a publicly available webpage or
advertisement (online or otherwise) for a Short-Term Rental located on any website associated

with Airbnb.

3. AIRBNB RESPONSIBILITIES

3.01 Des‘ignat_ed Field. Beginning no later than January 15, 2021, Airbnb shall include a

6527$6838.68864%k#3203.1



designated field in its listing flow that requires a host to input their Short-Term Rental Permit
Number for their Short-Term Rental Listing on Airbnb’s website.

3.02 Display Field. Airbnb shall display the Short-Term Rental Permit Number on all Short-
Term Rental Listings in a manner visible to any person visiting the Listing.

3.03 Platform Takedown Date. On February 16, 2021, Airbnb shall take down any Short-
Term Rental Listings that do not display a Short-Term Rental Permit Number in the correct
format designated by the City.

3.04 Host Education. Before the designated field is launched, Airbnb will communicate to
hosts regarding the City’s Short-Term Rental Permit requirements, including the relevant
requirements established by this Agreement. Airbnb shall display a link to the City’s webpage
where a Host may apply to obtain a City Short-Term Rental Permit either on the same page as,
and in proximity to, the City Short-Term Rental Permit number field displayed during the listing
creation process, or on a page immediately preceding the page with the City Short-Term Permit
number field. The page displaying the link shall notify the Host of the obligation to obtain a
Short-Term Rental Permit for all Short-Term Rental activity in the City, the obligation to display
the permit number, and the consequences and penalties for failing to comply with those
obligations.

3.05 Monthly Reports. On the last business day of each month, Airbnb will send a report to
the City that includes the URL and host provided Short-Term Rental Permit Number for each
Short-Term Rental Listing on its platform. The first report due under this Section will be
submitted to the City no later than on March 1, 2021.

3.06 Rolling Takedown Date. Beginning no later than March 1, 2021, upon written
notification from the City that a Short-Term Rental Listing does not have a valid Short-Term
Rental Permit Number, Airbnb shall deactivate the Short-Term Rental Llstmg from its website
within 10 calendar days and cancel any existing Short-Term Rental reservations for that Listing
processed by Airbnb on or after January 15, 2021, no later than 30- calendar days of the
notification being sent. This notice may be prowded via the Hostmg Platform Portal and/or an
email directed to andrew. fede@a_lrbnb com.

3.07 Hosting Platform Portal. Airbnb shall work to provide the City with access to
Airbnb’s City Portal, which provu:les relevant localized insights on Airbnb’s footprint within the
City (e.g., tourism recovery efforts, community safety, and Airbnb support) and enforcement
tools for City Short-Term Rental Listings to effectuate this Agreement.
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3.08 Transient Occupancy Tax. Separate and apart from this Agreement, Airbnb shall
maintain its current agreement with the City regarding the collection and payment of transient
occupancy tax.

4. AGREEMENT TERM

4.01 This Agreement shall commence on the Effective Date and remain in effect until
terminated by either party upon 60 days’ prior written notice to the other party. If Airbnb fails to
perform any of the provisions of this Agreement, City may give Airbnb written notice of the
default. City may terminate this Agreement upon delivery of such notice of default, or it may
offer Airbnb an opportunity to cure the default. If provided an opportunity to cure the default, the
default must be cured to the satisfaction of the City within the time period provided by the City
in writing to avoid immediate termination of this Agreement. If Airbnb is provided an
opportunity to cure the default, but no period to cure is provided in writing for the cure to be
completed, the default must be cured to the City’s satisfaction within 15 calendar days of
delivery of the notice of default. If the City amends its ordinances, regulations, administrative
rules or policies to impose materially different tax, fee, or regulatory obligations pertaining to
short-term rentals, hosting platforms, or hosts, Airbnb may terminate this Agreement upon 30
days’ prior written notice to the-City. In the event the Parties withdraw from the Agreement or
this Agreement is otherwise terminated, the Parties shall be returned to the legal positions they
occupied prior to execution of this Agreement and Airbnb must immediately come into full
compliance with MMC Chapter 17.55, including Section 17.55.070, as Airbnb will no longer be
satisfying its obligations through a compliance agreement as authorized by Section 17.55.070(E).

4.02  This Agreement may be modified or amended at the mutual discretion of the Parties by
written amendment signed by both Parties.

5. MISCELLANEQUS

5.01 Geographic Scope. This Agreement, and the obligations imposed on the Parties, are
limited to Short-Term Rental Listings located within the City.

5.02 Counterparts. This Agreement may be executed in any number of counterparts, each of
which will be deemed an original, and all of which, when taken together, will constitute one and
the same instrument. The Agreement will become effective when a counterpart has been signed
by each Party and delivered to the other Party, in its original form or by electronic mail, facsimile
or other electronic means. The Parties hereby consent to the use of electronic signatures in
connection with the execution of this agreement, and further agree that electronic signatures to this
agreement will be legally binding with the same force and effect as manually executed signatures.

5.03 Governing Law. This Agreement shall be deemed to be made under, and shall be
interpreted in accordance with the laws of the State of California and the laws of the United States,
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as applicable. Venue for any action related to this Agreement shall lie exclusively in the courts
located in Los Angeles County.

5.04. Indemnification. Notwithstanding anything in this Agreement to the contrary, except for
the active negligence or willful misconduct of City, or any of its, officers, agents, employees,
assigns, and successors in interest, Airbnb shall defend, indemnify, and hold harmless City and
any of City’s officers, agents, employees, assigns, and successors in interest from and against all
lawsuits and causes of action, claims, losses, demands, and expenses, including, but not limited to,
attorney’s fees (both in-house and outside counsel) and cost of litigation (including all actual
litigation costs incurred by City, including but not limited to, costs of experts and consultants),
damages or liability of any nature whatsoever, for death or injury to any person, including Airbnb’s
employees and agents, or damage or destruction of any propérty of either Party hereto or of third
parties, arising in any manner by reason of active negligence or willful misconduct by Airbnb, its
subcontractors, or their boards, officers, agents, employees, assigns, and successors

in interest in connection with the implementation and execution of this Agreement. The rights
and remedies of City provided in this Section 5.04 shall not be exclusive and are in addition to
any other rights and remedies provided by law or under this Agreement. This provision will
survive expiration or termination of this Agreement,

5.05. Limitation of Liability. City will not be liable hereunder for special, indirect, consequential,
or incidental damages including, but not limited to, lost profits, failure to achieve cost savings, or
the failure or increased expense of operatlons rcgardless of whether any such losses or damages
are characterized as arising from strict liability or otherwise, even if City is advised of the
possibility of such losses or damages, or if such losses or damages are foreseeable.

5.06. No Assignment. Airbnb shall not assign, subcontract, delegate, or otherwise transfer

this Agreement, or its rights and obligations herein, without obtaining the prior written consent
of City, and any attempted such assignment, subcontract delegation, or transfer in v1olatlon of
the foregoing will be null and vmd

5.07. Waiver. A waiver of a default of any part, term, or provision of _fhi's Agreement shall not be
construed as a waiver of any succeeding default or as a waiver of the part, term, or provision
itself, A Party’s performance after the other Party’s default shall not be construed as a waiver

of that default. '

5.08. Severability. If any term, clause, or provision hereof is held invalid or unenforceable by a
court of competent jurisdiction, such invalidity shall not affect the validity or operation of any
other term, clause, or provision and such invalid term, clause, or provision shall be deemed to
have been severed from the Agreéin’ent.
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5.09. Further Assurances. The Parties shall take such actions and execute and deliver such
documents and information as may be reasonably necessary or appropriate to effectuate the
purposes of this Agreement

5.10. Voluntary Agreement. Airbnb acknowledges and agrees that this Agreement is
voluntary. Airbnb affirms that it has read and fully understands the terms of this
Agreement. '

5.11 Authority. Each Party represents and warrants that the person executing this
Agreement on its behalf has full authority and capacity to execute this Agreement.

5.12. Contact and Notice Information. All notices and other communications related to the
administration of this Agreement will be in writing and delivered to the Parties using the
following email addresses and/or physical addresses:

Airbnb, Inc.: City:

Airbnb, Inc. City of Malibu

John Choi : Reva Feldman
john.choi@airbnb.com rfeldman@malibucity.org
With a copy sent to: With a copy sent to:
Benjamin Lee Trevor Rusin |
ben.clee@airbnb.com trevor.rusin@bbklaw.com

IN WITNESS WHEREOF, the Parties have caused this Agreement to be executed by their duly
authorized officers.

Airbnb, Inc. City of Malibu
MIKKE PIERSON
By:
Name: _ Mayor
Title:
Date:
ATTEST:
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HEATHER GLASER, City Clerk
(seal)
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